
by ALAN BUSH and LEE WINKELMAN
There’s a new player in the oil 

patch: the U.S. Department of Labor. 
Although few folks are taking a hard 
look at this development, everyone 
should. Even in-house counsel who 
work outside the energy industry 
can learn from the industry’s new 
experience with the DOL.

Back in December 2012, the 
DOL’s wage-and-hour enforcement 
arm issued a mostly unnoticed 
press release about the latest 
“multiyear enforcement initiative.” 
It targets companies that handle 
pieces of the fracking process in 
the Marcellus Shale. Then, the DOL 
audits started.

The past 18 months have taught 
some hard lessons. Decades-old pay 
structures have come under DOL fire. 
Counsel have learned how to respond 
to an audit. And the first-strike lawsuit 
against the DOL has earned a place in 
defense counsel’s toolbox. Let’s take 
a peek at each of these items in turn.

Paying workers day rates has 
cultural momentum in the oil patch. 
The rugged individualism there 

breeds widespread acceptance of day 
rates. In “McLintock!,” the Duke put it 
this way: “I don’t give jobs, I hire men. 
... For that, I’ll pay you a fair day’s 
wage. You won’t give me anything, 
and I won’t give you anything. We 
both hold up our heads.”

But day rates can cause problems 
with the DOL. An employee paid a 
day rate normally doesn’t get extra 
pay for working overtime. But 
the Fair Labor Standards Act 
typically requires companies 
to pay employees a premium 
for overtime hours. It’s 
normally time-
and-a-half.

K e e p 
an eye on 
the issue of 
independent contractors. 
Companies can pay 
independent contractors a 
day rate so long as they’re really 
contractors. But if the worker is 
actually an employee, the federal 
overtime laws come into play.

The devil’s in that detail. Sure, 
there’s an economic-realities test with 

a nonexhaustive list of factors. It all 
comes down to this: Is the worker 
economically dependent on the 
company or in business for himself?

Imagine how complicated it is 
to predict how the test plays out in 
different industries, positions and 
circumstances. It’s too easy for a 
company accidentally to wander off 
into a gray area. Just watch to keep 

the working relationship truly 
independent.

Also, companies 
can pay a day rate to 
employees who are 

exempt from 
overtime pay, 
so long as they 

do it right. Most 
often, the employee 

receives a salary and 
a day rate bonus on top 

of that. That can work.
A company that pays 

an exempt employee on a 
day rate alone, though, has some 
explaining to do. It works only if 
the pay scheme passes another 
set of DOL regulatory criteria for 
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paying a “salary basis” on a day 
rate. Those criteria—which include 
a guaranteed weekly pay—are hard 
to meet unless in-house counsel 
knows about them.

Survive an Audit
A company that’s the lucky 

recipient of a DOL audit notice has 
an opportunity. If the company’s pay 
plan survives the DOL audit, counsel 
has a built-in defense if workers 
later mount a court challenge to a 
pay practice approved by the audit. 
Following the DOL’s directions 
sure sounds like good faith.

Sur viving the audit means 
taking it seriously. The DOL, as a 
government enforcement agency, 
can’t be a company’s friend. 
Ending up in a lawsuit is a distinct 
possibility. During an audit, the 
DOL gets pre-suit discover y. 
Investigators will want documents 
and witness interviews.

Measured transparency can help. 
Think about it from the DOL’s 
perspective. Who will auditors 
believe: a cooperative participant or 
a stonewalling adversary?

Once in-house counsel learns 
that the DOL wants an audit, the 
defense team’s first objective should 
be to contact the auditor and define 
the audit’s scope. 

The opening conference is a 
chance to set the tone. In-house 
counsel can streamline the 
investigation by offering to respond 
to written document requests (or 
at least record verbal requests in 
a cover letter with the documents 
enclosed) and give a written 
explanation on any pay practice the 
DOL says it’s seriously questioning.

Witnesses are trickier. When 
the DOL names the employees 
it wants to interview, in-house 
counsel’s knee-jerk reaction may be 
to woodshed them all. Slow down. 
Preparation may improve what 
the employee 
says and how 
he says it, but 
what about 
his believability? Too much 
woodshedding can backfire.

Instead, in-house counsel might 
encourage truth-telling and educate 
the employee on his rights. For 
example, the worker can refuse to 
sign a statement or sign the auditor’s 
interview notes. He can ask for a 
management representative to sit 
in on the interview. He even has 
protection against retaliation for 
talking with the DOL.

The DOL’s audit ends with a 
final conference. There, the auditor 
lays out the agency’s findings. The 
company should probe politely for 
the basis of any adverse decision. 
The auditor often freely discloses it 
to resolve the matter outside of court.

In-house counsel 
who want to contest the 
DOL’s findings in court 
have options. For one, 
the company can wait for 
the DOL to file a lawsuit 
where it chooses, hoping 
that never happens. 
Worst case: The trial 
happens somewhere local 
folks don’t have warm 
feelings for fracking or 
understand the energy 
industr y. Plus, the 
company may have to 
carr y a contingent 

liability on the books, which 
jeopardizes other business moves.

Or in-house counsel can file a 
preemptive lawsuit; that lets the 
energy company secure hometown 
venue and press the matter to a 

conclusion. The 
first company 
to try it won the 
case on summary 

judgment, then got its attorney fees 
awarded to the tune of over a half 
million dollars. That’s how the U.S. 
District Court for the Southern 
District of Texas ruled in Gate 
Guard v. Solis  last year and this 
year. But deciding to pick a fight 
with the DOL takes confidence in 
the company’s position and a real 
gut check.

From measured transparency to 
gut checks, some energy companies 
have seen it all. Lessons learned are 
helpful for everyone.
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