
Like the Titanic, some noncompete 
agreements look unsinkable. 
They’re enforceable and reasonable 
which makes for a deadly duo. But 
sometimes a company comes up 
empty-handed on a bid to enforce 
the noncompete with an emergency 
injunction. Why?

Those disasters teach valuable 
lessons. It’s tempting for enforcement 
counsel to lavish attention on the 
merits of the noncompete itself, only 
to lose track of the equities needed 
to get an injunction. Here are four 
quick lessons to avoid wrecking 
before and in court.

1. Lookout for disaster: Even a 
noncompete that looks routine can 
hit an iceberg. Take, for example, 
Primary Health Physicians, PA v. 
Sarver in 2012. A doctor had a two-
year noncompete that covered the 
ten-mile radius around the clinic 
where he worked. Nothing out of 
the ordinary there. Yet when the 
doctor took a job with another 
clinic inside the ten-mile radius, 
the trial judge denied a temporary 
injunction and the Dallas Court of 
Appeals upheld the ruling.

For the appellate court, it all 
came down to irreparable harm. 
Simply taking a job with a competitor 
wasn’t enough. The employer had to 
show irreparable harm. Because the 
doctor hadn’t taken any confidential 
information or patients from his 
ex-employer, it was game over. 
Temporary injunction denied.

2. Don’t tolerate monkey business: 
Let’s say an ex-employee instead 
gets into some monkey business. 
Confidential information was taken 

or misused, or old customers were 
solicited. Now, we’re talking about 
territory where Texas courts 
generally are comfortable hitting 
the ex-employee with an injunction.

Check out Daily Instruments 
Corp. v. Heidt from earlier this year. 
There, the employer put on evidence 
that its ex-employee had “eagerly” 
divulged numerous trade secrets to 
his new employer, while targeting 
his ex-employer’s customer base. 
No wonder the Southern District of 
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Texas called noncompete breach the 
“epitome of irreparable injury.”

But who wants to wait that long? 
Many employees leave without 
taking anything confidential. No 
in-house counsel wants to tell an 
executive: “Yes, we know the guy 
has a noncompete and is working 
for our competitor, but we’ve got to 
wait to sue him until he goes after 
our customers.”

3. Keep preemptive options open: 
A couple pitches to the trial judge 
give in-house counsel a shot to get 
the injunction before real damage 
has been done. The key is proving 
that the harm is likely.

The tried-and-true approach can 
work. For years, Texas courts have 
said that a continued breach of a 
noncompete by a highly trained 
employee can warrant an injunction. 
It’s only good for a rebuttable 
presumption of irreparable harm 
today, but sometimes that’s all 
the company needs. Tranter, Inc. 
v. Liss from this yearunderscores 
that. The trial judge denied the 
temporary injunction, but the Fort 
Worth Court of Appeals went the 
other way. The employee had not 
rebutted the presumption. He got 
slapped with an injunction.

Inevitable disclosure can also 
get a foot in the door. Here’s the 
big idea: If an employee takes a 
new job where it is likely that he’ll 
use his ex-employer’s confidential 
information despite his good faith, 
there’s irreparable harm. Inevitable 
disclosure got its start in trade 
secret disputes, and some Texas 
courts have modified the concept 

to their liking and used it. The tie 
to noncompetes is that they are 
all about protecting an employer’s 
trade secrets from competitors. 
Twice, judges in the Southern 
District of Texas have looked to 
inevitable disclosure when granting 
a preliminary injunction.

In Baker Petrolite Corp. v. Spicer 
in 2006, the U.S. District Court for 
the Southern District of Texas edged 
toward mixing inevitable disclosure 
with a nonsolicit. The ex-employee 
had not solicited any of the company’s 
customers, so he had not breached 
the nonsolicit yet. Although the 
court wouldn’t give a preliminary 
injunction on the nonsolicit, it did 
on the nondisclosure provision in 
the same agreement. Not bad for 
dipping toes into the water.

The court dove in head-first 
on TrasPerfect Translations, Inc. 
v. Leslie in 2009. Even though the 
ex-employee had not purloined any 
confidential information or solicited 
any clients from his employer, the 
court enforced his noncompete 
with a preliminary injunction. The 
Southern District of Texas thought 
it was “unlikely” that he could work 
without his knowledge of his old 
employer’s secret playbook creeping 
into his decisions.

4. Position for maneuverability: 
When a key employee resigns, 
in-house counsel can position 
the company with an eye toward 
securing an injunction if he joins 
a competitor. Right off the bat, a 
strong exit interview and written 
acknowledgment of the departing 
employee can go a long way. But what 

if he lies? It makes the case stronger. 
Let’s say the employee lies in the 
interview and acknowledgement 
about his complete return of the 
company’s confidential information 
or the plans for his next job—it looks 
like he’s hiding something. That 
gives the judge a reason not to trust 
him without an injunction.

An IT forensic triage of the 
departed employee’s computer and 
smart phone can work wonders. 
Digital trade secret theft almost 
always leaves some footprint. A 
quick peek at the forensics often 
does the trick.

Finally, in-house counsel can 
work with managers to keep close 
tabs on customers or technology 
that may be vulnerable to poaching. 
When the company loses a customer 
bid, it’s important to know who 
won the work and why. One or two 
incidents might land the company 
a temporary restraining order. But 
first seriously consider sending a 
cease and desist letter, so the judge 
can see you tried to work it out 
without running to court.

A hundred years later, folks 
still learn from the Titanic’s 
wreckage. Legal counsel can do 
the same on noncompetes.
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